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DECI SI ON AND ORDER

WLLIAME. SMTH, United States District Judge.

Stephen F. Chrabaszcz, Jr. and nenbers of his famly
(collectively referredto as “Plaintiff”) brought this action under
42 U.S.C. § 1983 alleging that Defendants violated his rights to
procedural and substantive due process under the Fourteenth
Amendnent when they placed hi mon adm nistrative | eave fromhis job
as the Assistant Principal at Johnston H gh School. Additionally,
Plaintiff asserted state law clains of breach of enploynment
agreenent, tortious interference wth contract, intentiona
infliction of enotional distress, negligence, defanmation, and | oss
of consortium On Decenber 27, 2005, Magistrate Judge Lincoln
Al nond issued a thorough Report and Recommendation (“R&R’) which
recommended t hat Def endants’ Modtion for Sumrary Judgnment be granted

in part and denied in part.



This matter is now before the Court on Defendants’ Cbjection
to Judge Alnond’s R&R.  Defendants advance the follow ng specific
objections: (1) concerning Plaintiff’s liberty interest claim the
R&R failed to address whether there were adequate state |aw
remedi es; and (2) concerning qualified immunity, the R&Rinproperly
concluded that the right at issue was clearly established.?

Pursuant to Fed. R Cv. P. 72, the Court nust nmake “a de novo
determ nati on upon the record, or after additional evidence, of any
portion of the nmagistrate judge' s disposition to which specific
witten objection has been made . . . .7 [d. De novo review,
however, is «circunscribed in one inportant respect. As
unequi vocal ly stated by the First Crcuit, this Court’s review of
a Magi strate’ s R&R does not contenpl ate consi derati on of argunents

never seasonably rai sed before the Magi strate. See Paterson-Leitch

Co. v. Mass. Mun. Wholesale Elec. Co., 840 F.2d 985, 991 (1t Gr.

1988) (litigants may not “feint and weave at the initial hearing,
and save [the] knockout punch for the second round”); Borden v.

Sec’y of Health & Human Servs., 836 F.2d 4, 6 (1 Gr. 1987)

(“Parties nust take before the magi strate not only their best shot

! Defendants had also argued that because Plaintiff never
requested a nane-cl earing opportunity, he was unable to satisfy a
necessary el ement of his procedural due process claim See Burton
V. Town of Littleton, 426 F.3d 9, 15 (1t Gr. 2005) (setting forth
necessary elenents). At the February 13, 2006 hearing, however,
Def endants conceded that this argunment was without nerit in |ight
of the letter and affidavit fromPlaintiff’s former attorneys which
show such a request was nade.




but all of their shots.”) (internal citation and quotation marks
omtted).

Judge Al nond has thoroughly set forth the facts underlying
Def endants’ Mdtion for Sunmmary Judgnent and they need not be
reiterated here. For the reasons set forth bel ow, the Court adopts
Judge Alnond’s R&R in full.

| . Adequat e State Renedies

In their Objection, Defendants for the first tinme rely upon

Runford Pharmacy, Inc. v. Cty of East Providence, 970 F.2d 996,

999 (1t Cr. 1992) to argue that Plaintiff is not only required to
satisfy the five elenents set forth in Burton, 426 F.3d at 15, but
that he nust also “allege and prove that avail abl e renedi es under
Rhode Island |aw were inadequate to redress his conplained of
deprivation.” Defs.” Obj. at 3. Failure to do so, Defendants now
assert, is fatal to Plaintiff’s procedural due process claim

Def endants’ Runford-based argunment was never discussed in
Def endants’ summary judgnent notion, or even hinted at during the
nmotion hearing in front of Judge Al nond. To the contrary,
Def endant s requested sunmary judgnent on the |iberty interest claim
only in a very limted context: “that to the extent plaintiff
seeks to maintain a claimfor deprivation of a ‘liberty’ interest,
summary judgnent in favor of defendants should enter because
plaintiff has failed to identify such a constitutionally protected

interest.” Defs.” Summ J. Mem at 7. Accordingly, having failed



al together to showthis purported ace to the Magi strate, Defendants
are barred fromproducing it after the hand has been played. See

Pat erson-Leitch, 840 F.2d at 990-91 (“it would be fundanentally

unfair to permt alitigant to. . . wait to see which way the w nd
was bl owi ng, and — havi ng recei ved an unfavorabl e reconmmendati on —
shift gears before the district judge”).

1. Qualified | munity

Def endant s al so assert they are entitled to qualified inmunity
because in the year 2000, it was not clearly established that
depriving an enpl oyee of a nanme-cl earing opportunity could violate
his due process rights. The Court finds this objection to be
Wi thout nmerit. As discussed inthe R&R, as early as the 1970s, the
Suprenme Court had found that a liberty interest could be inpinged
in connection with a nonrenewal “[w] here a person’s good nane,
reputation, honor, or integrity is at stake” and that in such
cases, “notice and an opportunity to be heard are essenti al
[to] . . . provide the person an opportunity to clear his nane.”

Bd. of Regents v. Roth, 408 U. S. 564, 573 and n. 12 (1972) (internal

citation and quotation marks omtted). Additionally, as early as
1990, the First Circuit held that a public enployer’s decisions
concerni ng enpl oynent status “my damage t he enpl oyee’s reputation
to such an extent that his ‘liberty’ to seek another job is

significantly inpaired.” Otega-Rosario v. Alvarado-Otiz, 917

F.2d 71, 74 (1t Cr. 1990). Thus, as of 2000, at a mnimum it was



clearly established that public enployers nust provide their
enpl oyees with an opportunity to dispute stigmatizing statenents
t hat have been publicly dissem nated i n connection with a change in
enpl oynent st at us.

Def endants’ new citation to Marin v. Gonzal es, 2005 W

3464389 (D.N.H. Dec. 19, 2005) does not alter this conclusion.?
Marin nerely held that it was not clearly established that an
enpl oyee had a right to a nane-clearing hearing if the stigmati zing
statenments were not dissemnated to third parties outside of the
United States Attorney’'s Ofice. The fulcrum of the Mrin
decision, therefore, was the plaintiff’'s inability to showthat the
publication elenent of the due process claim was clearly net

Here, by contrast, Judge Al nond has found sufficient evidence to
support all elenents of Plaintiff’s procedural due process claim

i ncl udi ng publication.

2 Al t hough not raised before Judge Al nond, the Court does not
consider this argunent to be wai ved because Marin was i ssued after
Def endants filed their summary judgnment notion and only ei ght days
bef ore Judge Al nond issued his R&R

5



[11. Concl usion

Inlight of the foregoing, Defendants’ Objection is DEN ED and

the Court adopts in full Judge Al nond s Decenber 27, 2005 R&R

I T 1S SO ORDERED

WlliamE Smth
United States District Judge
Dat e:



